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wowiow ow & & «Ww ow A. STEVENS HALSTED, JR. 


Vexatious Litigation 
» » THE FILING OF baseless lawsuits is 
a growing nuisance in Los Angeles 
County. A few statistics: six individ- 
uals alone in this County have, during 
the past ten years, filed one hundred 
eighty-one cases, appearing generally 
in propria persona. These actions ne- 
cessitated the expenditure of more 
than one thousand hours by our judges 
at an overall cost of some fifty-odd 
thousand dollars. To this must be add- 
ed, of course, the cost of maintenance 
of other court personnel, to say noth- 
ing of the defendants’ lawyers fees. 

This increasing abuse was brought 
to the attention of our Association by 
Honorable Louis H. Burke, Presiding 
Judge of our Superior Court, on the 
occasion of his address to our mem- 
bers in November, 1960. As the result 
of his interest and inspiration, the 
Association’s Committee on Pleading 
and Practice recently made a careful 
study of the problem. Their review 
confirms the existence of an unreason- 
able and increasing burden upon our 
courts in the form of groundless liti- 
gation carried on by vexatious liti- 
gants, which in turn prevents the early 
consideration of deserving and proper 
cases. 

The British have had long experi- 
ence with this evil and have created 
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a procedure to alleviate it. The Eng- 
lish statute provides in effect that the 
Attorney General may, where the facts 
warrant it, bring a proceeding before 
the High Court to show that the plain- 
tiff is a vexatious litigant. If, after a 
hearing, the charge is sustained, the 
Court may forbid the litigant to insti- 
tute any court proceeding unless the 
court is satisfied there is prima facie 
ground for it. Counsel is assigned for 
the person if he is too poor to employ 
a lawyer. 

At the last session of the California 
legislature a bill along these lines 
(AB 2684) was introduced but, for 
reasons not material here, the bill did 
not go through. 

Certain constitutional objections to 
this legislation have been raised, but 
space does not permit me to go into 
them. Suffice to say, I am informed 
that they are not insurmountable. It 
does seem to me, however, that it 
might be wise to limit the application 
of the legislation to cases where the 
plaintiff appears in propria persona. 
If he should have a lawyer, there 
should be protection, for the lawyer 
would be subject to disciplinary meas- 
ures if he filed a suit wholly without 
merit. This is a detail. 

The point I wish to bear down on is 
the prime necessity of stamping out 


301 








this vicious practice. In making this 
point, I should like to refer to the ac- 
tivities of a litigator who, in the 1920's, 
plagued the courts of this County, and 
the appellate courts as well. From the 
welter of his suits in the Superior 
Court, a case involving this individual 
found its way to the Supreme Court of 
the State. Chief Justice Curtis D. Wil- 
bur (subsequently Secretary of the 
Navy and later United States Circuit 
Judge) in the course of his opinion 
analyzed a number of prior lawsuits 
involving not only this appellant, but 
his predecessors in interest, and con- 
cluded that his appeal was “utterly 
frivolous and without the slightest 
foundation.” The Court awarded the 
respondent a thousand dollars dam- 
ages as a penalty. 

The maneuvers of these trouble- 
making litigants eventually led to one 
of them bringing suit against Judge 
Charles Monroe, a lovable man who 
finally became the dean of the Su- 
perior Court Judges. Judge Monroe 
had no patience with demurrers and 
motions to strike, denounced them as 
“delaying tactics.” The story goes that 


on one occasion, instead of calling the 
law and motion calendar, he an- 
nounced, as soon as the bailiff struck 
his gavel, that “all demurrers are over- 
ruled and all motions to strike de- 
nied.” Having thus disposed of his 
calendar he smiled benignly on the 
room full of frustrated lawers, and, 
amid a chorus of “but your Honor,” 
he adjourned Court. 

Judge Monroe probably never re- 
gretted this action but it gave him 
pause at least when in one of the law- 
suits in which he and other judges 
were joined as defendants by a vexa- 
tious in propria persona litigant, he 
alone of all the judges felt compelled 
to file an answer. The rest of them suc- 
cessfully got out of the litigation on 
demurrer. Whether the case actually 
came to trial, affiant sayeth not. 

I am told that the time wasted in 
these cases is enormous. I sincerely 
hope that in these days when both 
bench and bar are so freely, if not 
always so justly, criticized for delay, 
the State Bar will use its best efforts 
to impress the legislature with the 
necessity of laws to eliminate this evil. 
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THIS MONTH’S COVER 


The BuLLetin began its practice of printing photographs on its cover 
with the January 1960 issue. Since that time, we have commenced a number 
of photographic series — and even completed’ some. We have had series of 
Los Angeles County courthouses, of early leaders of the Los Angeles County 
Bar Association, and of prints by Honoré Daumier. This month we com- 
mence a new series—photographs showing scenes of life in the early days 
of Los Angeles County. We expect to show both scenes of the hub of the 
city (see this month’s cover) and also scenes of those sections of the county 
where the Association today has affiliated bar associations. We think you will 
find that these pictures will evoke memories (and perhaps even a bit of 
maudlin sentiment) among the older readers of the BULLETIN, and amaze- 
ment and incredulity at the changes a few years have wrought among the 
younger readers. This month’s cover shows a view of Spring Street looking 
south from First Street about the year 1900. The photograph is from the 
collection of historical photographs of Title Insurance and Trust Company. 
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Some Thoughts About 
Filing Bankruptcies 





» » LOS ANGELES HAS BEEN CALLED the 
bankruptcy capital of the United 
States, and not without good cause. 
Last fiscal year, about 110,000 bank- 
ruptcies were filed nationally, of which 
more than 12% were cases brought 
in the Southern District of California. 
The great majority of these latter pro- 
ceedings came from our own county. 
If Chapter XIII plans (filed in large 
numbers in Alabama and Kansas) are 
eliminated from the statistics, our local 
position is even more impressive, for 
then we would have had close to 15% 
of the total in the country. Since the 
beginning of the year 1961, the Los 
Angeles filings have been averaging 
in the vicinity of 1600 per month. 

The deluge, moreover, shows no 
signs of letting up in the foreseeable 
future; as a matter of fact, it is ex- 
pected to increase. With all this vol- 
ume, most lawyers who want to prob- 
ably will have the opportunity to prac- 
tice in the bankruptcy court. 

The general practitioner’s most fre- 
quent contact with bankruptcy in an 
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By George M. Treister 


active role is as counsel for the debtor. 
An attorney’ responsibility here is 
great, even if the case involves a wage 
earner with little, if any, property, 
as approximately 90% of the total fil- 
ings do. While the importance of the 
proceeding to the creditors turns to 
a large extent on the existence of as- 
sets, the bankrupt’s main interest is 
in the liability side of his balance 
sheet. Therefore, the small or no-asset 
cases cannot be characterized as rou- 
tine or insignificant from the stand- 
point of debtor representation. On the 
contrary, it would be hard to find an- 
other kind of civil matter of more 
financial and emotional concern to the 
client. 

It goes without saying that if the 
lawyer is going to undertake the re- 
sponsibility at all, he should do the 
job carefully and skillfully. The pur- 
pose here, without attempting an ex- 
haustive check list, is to suggest some 
of the common things which should 
be considered in advising the pros- 
pective bankrupt. 
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Should a Bankruptcy Be Filed? 

Many, perhaps most, of the debtors 
considering bankruptcy owe bills of 
only a few thousand dollars, fre- 
quently even less. If any reasonable 
chance exists for working out a pay- 
ment program, this possibility should 
first be explored by counsel rather 
than choosing bankruptcy as_ the 
course of least resistance. 

Sometimes the voluntary consents 
of creditors to an out-of-court exten- 
sion program can be obtained. Here, 
of course, unanimous agreement gen- 
erally is necessary. Few intelligent 
creditors will wait for payment unless 
convinced that they are getting fair 
treatment and will receive their pro 
rata share of the debtor’s payments 
on his old bills, without preference 
being given to some wheel which is 
squeaking more loudly. Workable ex- 
tensions are more frequently practical 
in business cases where creditors not 
only want to collect on the old account 
but also desire to sell to the debtor 
in the future. Even in wage earner 
situations, however, if the number of 
claimants is not too large and the 
total amount owed is not dispropor- 
tionate to the expected future earning 
power of the debtor, a non-bankruptcy 
solution may be feasible. 

On some occasions, attempts at set- 
tlement or a common law composition 
should be made before counseling the 
filing of a petition. The chances of suc- 
cess in choosing this route usually turn 
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on the same factors as those involved 
in getting an extension, namely, the 
number of creditors, who they are and 
what business policies they follow, and 
the amounts of the obligations. Moral 
implications aside, it certainly is de- 
sirable to avoid bankruptcy if one of 
the alternative routes is feasible and 
is not substantially more expensive 
than the cost of going through the 
wringer. When the psychological and 
moral considerations are taken into 
account—together with the fact that 
a discharge in bankruptcy can be had 
only once every six years and the client 
may need this relief more at a later 
date than he does now—the wisdom 
of not filing unless absolutely neces- 
sary becomes even more apparent. 

From the lawyer’s personal stand- 
point, non-bankruptcy solutions in a 
majority of cases probably require 
more time and work than he can ex- 
pect to spend in filing a petition. And 
in the nature of these cases, there is 
relatively little available for the pay- 
ment of fees. Nevertheless, counsel 
cannot overlook practical alternatives 
merely because they are less profitable 
to him. 

Along the same lines, bankruptcy 
should not be advised without a suf- 
ficient familiarity with Chapter XIII 
wage earner proceedings to decide 
whether this alternative is in the cli- 
ent’s best interests. Chapter XIII pro- 
vides a method by which a debtor can 
budget his future earnings and com- 
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mit a portion of them to payment of 
the old bills, all under court protec- 
tion so that his wages are kept free 
from the threat of attachment or gar- 
nishment during the course of the 
plan. Classification of the various 
claims is possible under certain condi- 
tions if the debtor does not intend to 
deal with all the creditors in the same 
fashion. The Chapter has a number 
of other useful features as well, and 
unlike out-of-court solutions, its suc- 
cess does not depend on unanimous 
consent. A proposal acceptable to a 
majority of the creditors is binding 
on the dissident minority. 


Most wage earner plans filed lo- 
cally call for payment of all debts in 
full, although the law contemplates 
that compositions may be worked out 
under Chapter XIII. The advantages 
from the debtor's viewpoint include 
rehabilitation with the moral satisfac- 
tion of knowing that all honest debts 
have been paid, and the fact that 
since there has been a payment of ob- 
ligations rather than a discharge, bank- 
ruptcy relief remains available with- 
out awaiting expiration of the six 
years’ period should financial disaster 
occur again in the future. 


Nothing said above is meant to im- 
ply criticism of the use of bankruptcy 
in proper cases where other routes are 
not feasible. Frequently, this will be 
the only real solution, even if the li- 
abilities are relatively small in amount. 
After all, a few thousand dollars of 
debts to someone who doesn’t have 
the money and who has no substantial 
prospects for getting it in the reason- 
able future can feel like a million dol- 
lars of liabilities to someone of more 
means. The Bankruptcy Act humanely 
holds out hope of rehabilitation and 
a new start to debtors who are out too 
far and lack the ability to swim back 
to shore. Morally, in my opinion at 
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least, the debtor should be advised 
to shun this relief unless circumstances 
pretty much compel it. But where 
bankruptcy is necessary to enable the 
earning of a living without unbear- 
able harrassment from threatened 
levies on the pay check, a bankruptcy 
discharge can be pleaded without any 
more feeling of shame than accom- 
panies the plea of statute of limita- 
tions. 


In addition to the questions con- 
cerning the availablility of practical, 
non-bankruptcy solutions, there is the 
problem of whether bankruptcy, if 
filed, will do the client any substantial 
good. At this stage two main issues 
must be considered: (1) Can the 
debtor obtain a discharge in bank- 
ruptcy (since this usually is the whole 
point of the proceeding to him)? and 
(2) if he does get a discharge, what 
effect will it have on his particular 
debts? 

Section 14c of the Bankruptcy Act 
bears on the first of these questions. 
It provides in effect that upon opposi- 
tion by the trustee or by a creditor, a 
bankrupt cannot get a discharge at all 
if he is guilty of any of the following 
types of conduct: (a) Commission of 
one of the bankruptcy crimes defined 
by 18 U.S.C. Sec. 152, the most com- 
mon of which is the concealment of 
assets in contemplation of or after the 
filing of the petition. (b) The destruc- 
tion or concealment of books or rec- 
ords; also, more importantly, the fail- 
ure to maintain or preserve proper or 
adequate books or records. The latter 
is something most bankrupts are guilty 
of in varying degrees, and careful con- 
sideration must be given the question 
of whether, under the particular cir- 
cumstances, a court Would find that 
the records maintained are good 
enough. (c) The obtaining of credit 
by means of a false financial state- 
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ment in writing. In the past, this has 
been one of the most common grounds 
on which discharges have been de- 
nied, although it will be of less im- 
portance for the bulk of the future 
filings. By an amendment enacted in 
1960, the ground of objection to dis- 
charge was limited to business or com- 
mercial cases, and financial statements 
issued to obtain personal credit are 
no longer included. (d) The making 
of a fraudulent transfer within one 
year of bankruptcy. Every recent 
transaction of consequence, particu- 
larly those involving friends or rela- 
tives of the debtor, must be carefully 
examined by counsel to see whether 
this ground of objection can be 
charged. (e) Received a discharge in 
bankruptcy or had a composition con- 
firmed under the Act during the pre- 
ceding six years. (f) Refusal to obey 
a lawful order of the bankruptcy court 
or refusal to answer a material ques- 
tion in the proceeding. (g) Failure or 
inability to explain satisfactorily the 
loss of property or the insolvent con- 
dition in which the bankrupt finds 
himself. This ground is often related 
to the books and records objection 
mentioned above. The attorney must 
review the financial situation to be 
sure that a satisfactory explanation 
can be given as to where the assets 
went if anyone calls for the informa- 
tion in the bankruptcy court. A big 
discrepancy between assets and _lia- 
bilities is the signal that this ground 
of objection may well be raised. 


In connection with the foregoing 
grounds, it must be remembered that 
the burden of proving innocence 
passes to and remains with the bank- 
rupt, once the objector has made a 
prima facie case. And if objections 
are filed at all, a prima facie case 
usually can be established. This, of 
course, makes any of the proscribed 
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acts more serious matters of concern. 

When the interview with the client 
reveals possible objections to dis- 
charge, a decision has to be made as 
to whether filing the proceeding 
should nevertheless be risked. Here 
an appraisal of the temper of the 
creditors is important. Often, no one 
will take the trouble to object despite 
the existence of obvious grounds. But 
such luck cannot be counted on, and 
in any event, the debtor should be 
told in detail the extent of his chances 
for obtaining a discharge, both in fair- 
ness to him and to minimize the dif- 
ficulties for the lawyer should the 
bankruptcy turn out unsuccessfully. 

Assuming that the probabilities are 
good for obtaining a discharge, what 
effect will it have on the client’s par- 
ticular debts? Many liabilities are non- 
dischargeable; if such claims play a 
big part in the debtor's financial woes, 
bankruptcy cannot be a satisfactory 
solution. Sections 17 and 63 of the 
Bankruptcy Act control this phase of 
the analysis. 

A discharge only bars further en- 
forcement of those debts which are 
“provable.” Provability is a technical 
bankruptcy term, defined by Section 
63 of the Act which enumerates the 
types of liabilities included within the 
concept. Generally speaking, contract 
and quasi-contractual obligations are 
provable, while non-judgment tort 
claims are not. There are exceptions 
to this statement, however, and the 
section must be studied in all its de- 
tail for an understanding of the effect 
a discharge. will have. 

Equally important is the fact that 
a number of claims, though provable 
under Section 63, are nevertheless 
made non-dischargeable by Section 
17 of the Act. The more significant of 
these can be mentioned here: In- 
debtednesses to taxing agencies; debts 
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based upon a fraudulent transaction; 
debts arising from willful and mali- 
cious injuries to the person or property 
of another; alimony and maintenance 
or support obligations; employees’ 
claims for wages earned within three 
months of bankruptcy; and debts not 
scheduled or improperly scheduled, 
unless the creditor has actual know]- 
edge of the bankruptcy. 

In addition to the non-discharge- 
able liabilities, the status of the se- 
cured creditor should be considered. 
Insofar as his collateral is concerned, 
bankruptcy does not affect a validly 
secured claimant, except for possibly 
delaying him to some extent. While 
the discharge will bar collection of 
the debt, the creditor may neverthe- 
less realize upon his security either 
by repossession or other appropriate 
enforcement steps. Thus, if there are 
conditional sales contracts, mortgages 
or the like upon the household furni- 
ture, automobile or similar assets 
which the debtor finds it necessary to 
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keep, he must pay the bill to prevent 
losing the property. This fact, there- 
fore, enters into the analysis of 
whether bankruptcy will solve the cli- 
ent’s problems. 

Finally, in counseling bankruptcy, 
the possible criminal implications can- 
not be overlooked. Filing a petition 
subjects the debtor to the risk of in- 
tensive examination under oath. Al- 
though he retains his constitutional 
privilege against incriminating him- 
self by testimony, invoking the privi- 
lege usually results in denial of the 
discharge. Accordingly, little can be 
gained by bankruptcy unless the cli- 
ent intends to testify fully. Moreover, 
in bankruptcy, title to the debtor's 
books, records and papers passes to 
the trustee. The Fifth Amendment 
does not protect the documents after 
this has happened, so that a portion 
of the constitutional right is relin- 
quished by filing a petition. 

Exposure to an F.B.I. investigation 
is not to be invited lightly where the 
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client has anything to hide. For this 
and other reasons, familiarity with the 
numerous bankruptcy crimes _pro- 
scribed by 18 U.S.C. Sec. 152 is es- 
sential. It must never be forgotten 
that some relatively minor civil trans- 
gression, such as a fraudulent trans- 
fer, can become a federal felony pun- 
ishable by five years’ imprisonment 
where bankruptcy jurisdiction has 
been invoked. 


Where to File the Petition 

The judicial district in which the 
debtor has resided or has had his 
domicile or his principal place of busi- 
ness for a longer portion of the pre- 
ceding six months than in any other 
district is a proper venue for the pro- 
ceeding. The place of business alter- 
native, however, is not available to 
those who are merely employees of 
others. No fixed amount of time is 
required if the debtor has not been 
in some other district for a longer part 
of the six months’ period, but usually 
it takes residence or domicile for more 
than three months to establish proper 
venue. The foregoing rules, it will be 
seen, permit legitimate forum shop- 
ping in some cases. Where a choice 
is available, convenience of the client 
and the attorney or other factors may 
dictate timing the filing of the peti- 
tion to get the most desirable venue. 
When to File 

Timing can be important in filing 
bankruptcy, as in a number of other 
things. Usually, when the step is de- 
cided upon, it is desirable to take 
it immediately so that the suffering 
will be stopped as soon as possible 
and the debtor promptly allowed to 
begin his financial life anew. Some- 
times, also, quick filing will enable 
the bankrupt to keep an asset which 
otherwise would be lost to him. For 
example, if he has a cause of action 
for personal injury to himself and files 
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his petition before bringing suit on the 
tort, the claim will not pass to the 
estate. On the other hand, if the law- 
suit is pending at the date of bank- 
ruptcy, title to it in California bank- 
ruptcies will vest in the trustee. 

But speed is not always in the cli- 
ent’s interests. Timing in connection 
with venue has already been men- 
tioned. A few other common examples 
may also be helpful. Suppose the cli- 
ent has hit someone in an automobile 
accident or has committed another 
negligent tort, but no action has as yet 
been filed against him. Under these 
circumstances, the claim would not 
be provable and, therefore, not dis- 
chargeable. But if filing is delayed 
until after suit is commenced by the 
plaintiff, the cause of action will be 
barred by the discharge. Since such 
a liability may very well be the larg- 
est one the client has, there is great 
importance in the problem of timing 
here. 

Again, assume a debtor who has 
made a fraudulent transfer. If he files 
within twelve months after the trans- 
action has been completed, a ground 
for objection to discharge exists. This 
would not be true so far as the fraud- 
ulent transfer is concerned if filing 
is delayed until the one year period 
expires. 

Similarly, take the case of a debtor 
who has recently paid one of his 
friendly creditors — perhaps his em- 
ployer—and there is a desire to pro- 
tect the creditor against a preference 
suit. This might be of legitimate con- 
cern to the client where the relation- 
ship is such that he would feel com- 
pelled to reimburse the creditor out 
of his own pocket in the event of re- 
covery by the trustee. Here counsel 
must take into account that delay in 
filing the petition for four months af- 


(Continued on page 326) 
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The Supreme Court Turns Child Support +9 
Into Deductible Alimony 











By J. Dan Olincy 


J. Dan Olincy, a member of the Committee on Taxation of the Los Angeles Bar 


Association, graduated from Stanford University Law School in 1953. 
speaker at the 1961 U.S.C. Tax Institute. 


Olincy & Olincy. 


He was a 
Mr. Olincy is a partner in the firm of 











>» » A RECENT SUPREME COURT DECISION 
may have important bearing on the 
future drafting of divorce decrees and 
settlement agreements. Ordinarily, ali- 
mony payments are deductible by the 
husband and are taxable to the wife. 
However, alimony is defined by sec- 
tion 71 of the Internal Revenue Code 
eae sg to exclude payments which 
. fix, in terms of an amount of 

money or a part of the payment, 

a sum which is payable for the sup- 

port of minor children. “3 
For purposes hereof, it will be suffi- 
cient to define alimony payments as 
periodic payments made pursuant to a 
decree of divorce or separate mainte- 
nance, or a settlement agreement inci- 
dent to a divorce or separation, but ex- 
cluding installment payments of a 
lump sum property settlement (the 
so-called “10 year-10% rule”). 

Since alimony payments are deduc- 
tible while payments for child support 
are not, questions have arisen in cases 
where these two items have not been 
clearly differentiated with definite 
amounts or percentages allocated to 
each. Section 1.71-1(e) of the Regula- 
tions has solved one of these questions 
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by providing that where no designa- 
tion is made of the portion of a pay- 
ment allocable to the support of the 
children, then the entire payment shall 
constitute alimony deductible by the 
husband and taxable to the wife. 

In a recent case the United States 
Supreme Court settled another diffi- 
cult problem in the definition of child 
support payments. In Commissioner v. 
La, 81 S. Ct. 1343 (decided May 
22, 1961), 7 AFTR 2d 1445, the Court 
was faced with the following problem: 

A settlement agreement incident to 
a decree of divorce provided that thé 
wife would receive certain payments 
per month, based upon the net income 
of the husband. The couple had three 
children, and the agreement further 
provided that if any of the children 
either remarried, became emancipated 
or died, then the payments to the wife 
would be reduced by one-sixth. The 
Commissioner claimed that this lan- 
guage sufficiently identified one-half 
of the payments to the wife (i.e., one- 
sixth for each child) as “payable for 
the support” of the minor children and 
denied the deduction claimed by the 
husband. 
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In affirming the Second Circuit 
which had reversed the Tax Court, the 
Supreme Court held that the entire 
payment to the wife was alimony and 
could be deducted by the husband. It 
said that no allocation of payments 
between alimony and child support 
could be inferred or implied, regard. 
less of how easy it was to do so from 
the decree or agreement. The only 
time that payments will be considered 
as child support is when they are ex- 
pressly stated to be such. The Court 
based its holding on the language of 
the Code and the legislative history, 
where it was clearly set out that child 
support payments were intended to be 
only those payments specifically desig- 
nated, or in the language of the Code 
“fixed”, as such by the divorce decree 
or other instrument imposing the obli- 
gation of payment upon the husband. 

The Lester case overrules Eisinger 
v. Commissioner, 250 F.2d 303, which 
has been law in the Ninth Circuit 
since 1957. In Eisinger, the Commis- 
sioner was permitted to allocate pay- 
ments between alimony and child sup- 
port, computing such allocation from 
the fact that the payments to the wife 
would decrease when the children 
died or attained their majority, or 
upon the wife’s remarriage. 

It should be noted that, although 
the Lester case arose under section 
22(k) of the 1939 Internal Revenue 
Code, the language of that section is 
identical to section 71 of the 1954 
Code, and the holding is equally ap- 
plicable to cases arising now. 
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The effect of the Lester case upon 
presently existing and future divorce 
decrees and settlement agreements 
could be far-reaching. Husbands mak- 
ing payments under existing decrees 
or agreements may be entitled to ad- 
ditional deductions for amounts they 
may have considered as non-deduc- 
tible child support payments, and 
should consider the possibility of filing 
claims for refunds for the years still 
open. The greatest importance of this 
case will be its effect upon the draft- 
ing of future settlement agreements 
and decrees. If it is intended that child 
support payments be tax-free to the 
wife, they should be clearly specified 
either as a fixed dollar sum or a fixed 
percentage of the periodic payments 
to the wife. If the amount of such child 
support payments is not so fixed, the 
wife will be taxable on the payments 
and they will be deductible by her 
former husband. 
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Many attorneys find Buckeye office 
buildings particularly suitable for 
their firms. There are 25 convenient 
locations to choose from in the Los 
Angeles/Beverly Hills area. 
Buckeye offers: Refrigerated, zoned 
air conditioning » Acoustically en- 
gineered walls, ceilings * Custom 
constructed individual office interi- 
ors « High-speed automatic eleva- 
tors « Underground, off-street 
attended parking + Daily bonded 
maintenance service « 

For immediate information and a 
colorful brochure picturing Buckeye 
buildings and locations, please write 
or call Mr. Henry at: 


BUCKEYE 


REALTY & MANAGEMENT 
CORPORATION 


292 South La Cienega Boulevard 
Beverly Hills, California 
i OLympia 2-1411 * OLeander 5-7510 ] 
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NOW 


Flexible investment service for all 
pension and profit-sharing trusts... 


oD, © =e @) 
INCOME and 


FUND 





TWO separate pooled trust funds are now available to your clients. One 
is invested primarily in fixed-income securities, and the other is invested 
primarily in common stocks. 


NOW broad investment diversification and the economies of a large trust 
fund are available to your clients, regardless of size of their employee- 
benefit plan. 


IN ADDITION, your clients are: 


1. Free to select the ratio between common stocks and 
bonds that is appropriate to their own pension or 
profit sharing trust. 


2. Free to add to their trust year after year without 
limitation. 

3. Free to invest without regard for Income and Capital 
Gains Taxes. 


ALL PENSION and PROFIT SHARING TRUSTS which are 
qualified for tax exemption may participate, in any amount, in either or 
both of these pooled funds, if your client’s Trust specifically authorizes 
such participation. Write or call for more information. 


TRUST DEPARTMENT 


CITIZENS 
NATIONAL BANK 


Head Office: Spring Street at Fifth, Los Angeles 
62 offices in Southern California « Resources over $600,000,000 
Member Federal Reserve System » Member Federal Deposit Insurance Corporation 
Established 1890 
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Law Library 








by JOHN W. HECKEL © Head Reference Librarian, Los Angeles County Law Library 


AIR POLLUTION: Air Pollution pub- 
lished by the World Health Organiza- 
tion (Columbia University Press, 442 
p.) contains international studies on 
the history and cause of smog, its 
effects on plants and human beings as 
well as the economic and social factors 
involved. One chapter is devoted to a 
summary of legislation. 


BANKRUPTCY: Certain of the Gen- 
eral Orders and Official Forms in 
Bankruptcy have been amended by 
the Supreme Court. They appear in 
the Supreme Court Journal for May 
29, 1961 and as a separate publication 
as adopted and with notes to the pro- 
posed draft (37 p., 50 p.) 


BIOGRAPHY: For the Prosecution: 
Miss Deputy D. A. by Terrys T. 
Olender (Chilton Co., 380 p.) is a per- 
sonal account of the career of a woman 
graduate of U. S. C. Law School who 
became a deputy district attorney 
under Buron Fitts during the depres- 
sion. Many interesting stories of trials 
and lawyers in the courts of Los An- 
geles are recounted. 


COPYRIGHT: The Copyright Office 
of the Library of Congress has been 
preparing a series of studies on the 
copyright law. They appear both in 
multilithed form as issued by the 
Library of Congress and in printed 
form as Committee Prints of the Sub- 
committee on Patents, Trademarks, 
and Copyrights of the Senate Judiciary 
Committee. Recent studies deal with 
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damage provisions, remedies other 
than damages, liability of innocent in- 
fringers, copyright in architectural 
and choreographic works, duration, 
and renewal. Constraint by Copyright: 
A Report on “Official” and “Private” 
Practices by M. B. Schnapper (Public 
Affairs Press, 154 p.) deals with the 
problems involved in the policy of 
copyrighting government publications. 
The Public Affairs Press has fought 
such practices, particularly in the case 
of the speeches of Admiral Rickover. 


FAMILY LAW: A new Journal of 
Family Law is being published by the 
University of Louisville Law School 
sponsored by the Committee on Fami- 
ly Law of the American Association of 
Law Schools. The first issue, Spring 
1961, contains articles on the proposed 
model divorce code, marriage coun- 
selling, adultery. laws, and the family 
court act. Case reviews are also in- 


cluded. 


INTERNATIONAL LAW: Consular 
Law and Practice by Luke T. Lee 
(Stevens, 431 p.) is one of the few 
modern books devoted to consuls and 
their functions, rights, and liabilities. 
The period since the war is empha- 
sized. Appendices list recent consular 
treaties and regulations as well as 
other reports. 


INTERSTATE COMMERCE: Law 
of Freight Loss and Damage Claims 
by J. M. Miller (Brown Co., 962 p.) 
is the second edition of a book devoted 
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to carriers’ liability and the transporta- 
tion contract. The measure of damages 
and procedures in claims filing are also 
treated. 


LABOR LAW: Arbitration of the 
Steel Wage Structure by Herbert L. 
Sherman, Jr. ( University of Pittsburgh 
Press, 417 p.) is a collection of the de- 
cisions of the Board of Arbitration set 
up to decide disputes between the 
United States Steel Corporation and 
the United Steel Workers of America. 
They are precedents for setting job 
descriptions and classification dis- 
putes. The Symposium on LMRDA 
(Labor-Management Reporting and 
Disclosure Act of 1959) edited by 
Ralph Slovenko (Claitor’s Book Store, 
1259 p.) is an extensive collection of 
100 papers and comments on the 1959 
labor act broken down by titles of the 
statute. The opening sections deal 
with the history of the labor law and 
its passage through Congress. The 
papers are by attorneys, congressmen, 
government officials and _ professors. 
An index and a table of cases are also 
included. 


MILITARY LAW: The Report to 
Honorable Wilber M. Brucker, Secre- 
tary of the Army by the Committee on 
the Uniform Code of Military Justice, 
Good Order and Discipline in the 
Army (287 p.) suggests changes in 
the law adopted during the Korean 
War which has not been significantly 
amended since. Changes are recom- 
mended in the areas of command re- 
sponsibility, courts martial procedures, 
sentencing, and review. Other related 
problems are considered. 

NATURAL RESOURCES: The Nat- 
ural Resources Review is being pub- 
lished by the University of New Mexi- 
co Law School and does double duty 
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as a general review of the law involved 
in natural resources and as a New 
Mexico law review. Articles in the first 
issue deal with nuclear explosions, 
choice of use in resource management, 
oil and gas leases, transfer of water in 
California, and pre-discovery rights of 
mineral locators. 


NEWSPAPERS: Trial by Newspaper 
by Harold W. Sullivan (Patriot Press, 
250 p.) recounts cases involving free 
speech, freedom of the press and fair 
trial in the light of publicity given 
crime and the accused on trial. The 
influence of the press in the Mooney 
case, the Hauptmann case and others 
are studied. 


PATENTS: Monopoly on Wheels by 
William Greenleaf (Wayne State Uni- 
versity Press, 302 p.) tells the story of 
Henry Ford and the breaking of a 
monopoly which attempted to control 
the production of automobiles in the 
early 1900's through ownership of the 
Selden patent. The litigation involved 
was protracted. 


TAXATION: The Internal Revenue 
Service is publishing its regulations 
in the form of five loose leaf services. 
Service No. 1, Income Tax is priced 
at $10.00. The other sections are de- 
voted to Estate Tax, Employment Tax, 
Excise Taxes, and procedure and ad- 
ministration. The prices on these parts 
vary from $1.75 to $3.00. The service is 
for a three year period and the sup- 
plementation is irregular. 


WORKMEN’S COMPENSATION: 
Attorneys’ Fees in Workmen’s Com- 
pensation, published by the U. S. 
Bureau of Labor Standards (47 p.) 
discusses the problems involved in 
fees and their collection with a sum- 
mary of state laws and a bibliography 
of books and articles. 
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BAR ACTIVITIES 


Cds 


Los Angeles County Bar Association 


Committees 
July 27—Continuing Education of the Bar, 
5:00 p.m. 


Sections 
July 20—Probate and Trust Law, Biltmore, 
luncheon, 12 noon 


Junior Barristers 
July 21—Monthly luncheon meeting, Uni- 
versity Club, 12 noon. Speaker will be 
Wendell R. Buttrey, who will speak on 
“Sales Tax Pitfalls Commonly En- 

countered.” 


State Bar of California 
September 25 to 29—Thirty-third annual 


meeting, Monterey 


American Bar Association 


August 7 to 13—Annual Meeting, Chase- 
Park Hotels, St. Louis, Mo. 


(Official announcements concerning events 
of interest to members of the Los Angeles 
County Bar Association will be included in 
the Calendar as space permits. The dead- 
line for submission of dates is the 20th of 
the prior month. Please send information 
to the office of the Bar Association.) 





LIST OF PERSONS CONTRIBUTING 
TO THE BUST OF LINCOLN, 
MAY 25 THROUGH JUNE 14, 1961 
J. Stuart Neary, Sharp Whitmore, Julian O. von 
Kalinowski, John Joseph Hall, L. B. Cramer, Joseph 
T. Enright, Norman Elliott, Bill B. Betz, Milo V. 
Olson, Joe Crider, Jr., Ralph J. Geffen, Calvin L. 
Helgoe, Forrest A. Betts, Stanley D. Clark, John 

W. Brooks. 
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APPLICATIONS FOR MEMBERSHIP 





r 

The following applications for membership and reinstatement will be considered in the I 
near future by the Membership Committee and the Board of Trustees: ( 

Truman Russel Adkins Stanley J. Hafer Joseph Bendet Orschanski 

John Maynard Alex Richard S. Hanki Maurice Francis O’Shea \ 

George Steve Alfieris Robert Lyle Harrington Neil Leo Papiano 

Glenn Myron Alperstein Toshio Harunaga Robert E. Perkins, Jr. r 

Ronald Lewis Baker Alfonso D. Hermo Ronald King Perry I 

Arthur Baldonado Herman Joseph Isman Edgar Eugene Plummer t 

Eugene V. Barnes Richard V. Jackson Theodore Peter Polich, Jr. ' 

Richard Hugo Bein Daniel R. Johnson Daniel Leslie Rankins 

Stanley Belkin Gerald S. Johnson Irven Clarence Ray : 

Albert Martin Bernstein Philip F. Jones Daniel Josef Rinkwich ( 

Henry Martyn Bissell Roger Alan Kander James Leroy Roper ’ 

Jack F. Blair Donald Jay Kaplan Anthony J. Rossi 

Carlos F. Borja, Jr. Norman J. Kaplan Amil W. Roth 

Herbert Albert Braun Roland R. Kaspar Alan Saltzman ‘ 

Dale Herbert Budlong Marcia King Alan Keith Schwartz 

Reed Richards Callister Donald Gregory Kircher William Stephen Scully, Jr. 

Raymond Ceragioli Norman G. Kuch Peter Van Shackter ; 

Stanley David Cohen Sull Lawrence Daye Shinn 

Thomas Griffin Daugherty Gloria J. Leinhardt Chester Russell Smith ; 

Richard W. Denver Harry L. Lepape James Milford Sutton, Jr. 

Harry Charles Donkers David Jack London Norman Gregory Taylor 

Peter W. Drizin Marvin Shale Maslin William W. Thomson 

William Frederick Dunbar Donald Conley McDaniel Donald Gene Tronstein 

Harvey Laurence Feder Daniel Slattery McDonald Avrum Marco Turk 

Paul F. Fegen John B. Mestad William Newman Turner : 

Dennis Wayne Fredrickson Jack Joseph Miller Edward Bennett Vandoren 

Robert E. Friedman Joseph H. Miller, Jr. Lawrence Joseph Vanni 

Charles F. Gauen Philip Leslie Miller Edwin Verzyl 

Victor Edmond Gleason Bernard Allen Millstone José G. Villarreal 

Lawrence Gluck Herbert Randolph Moore, Jr. Ralph E. Wiggen 

Donald J. Gonzalez William R. Morton Donald L. Wilson 

Gerald Norton Gordon James Akinobu Nakano Martha Stewart Yerkes 

Edward Ronald Grant Peter G. Nihill William Joseph Zeutzius 

Willie Blackwell Hackett Thomas Francis Nuss 





APPLICATIONS FOR REINSTATEMENT 
Robert M. Olson, Jr. Houston H. Slate John Sobieski 


You are requested to advise the Membership Committee of any information concerning 
the above that would be of value to the Committee and the Board of Trustees, and you 
may rest assured that any information furnished will be regarded in strict confidence. 


MEMBERSHIP COMMITTEE 


316 LOS ANGELES BAR BULLETIN 





N 








Meet Them in St. Louis 


Many members of the bench and 
bar of Los Angeles will participate in 
the 84th Annual Meeting of the Amer- 
ican Bar Association at St. Louis 
August 7-11, 1961. These include 
Loyd Wright, Jr. as Chairman of the 
Committee on Aeronautical Law; 
James C. Sheppard as Chairman of 
the Committee on, Law Lists; James 
W. Beebe as Chairman of the Com- 
mittee on Atomic Attack; Reed C. 
Lawlor as Chairman of the Commit- 
tee on Electronic Data Retrieval and 
who will also speak before the meet- 
ing of the Patent, Trademark and 
Copyright Law Committee on “Anal- 
ysis of Patent Claims by Mathematical 
Logic”; Municipal Court Judge Rich- 
ard C. Hayden who will speak be- 
fore the data retrieval group on “How 
Electronic Computers Work: A Law- 
yer Looks Inside the New Machines”; 
Superior Court Judge Philbrick Mc- 
Coy as Chairman of the Section on 
Judicial Administration; George R. 
Richter, Jr. as President of the Na- 
tional Conference of Commissioners 
on Uniform State Laws; William L. 


Murphey as participant in a forum 
on the integrated or self-governing 
bar; E. Avery Crary as speaker on the 
topic of “How To Settle A Life In- 
surance Case”; U.S. Circuit Court 
Justice Stanley N. Barnes as Chair- 
man of The Law and The Layman 
Conference and as moderator of a 
panel discussion of “Freedom of the 
Press versus Right of Fair Trial”; 
Superior Court Presiding Judge Louis 
H. Burke as member of a panel on 
“New Angles of Court Administra- 
tion” of which former USC Law 
professor Shelden D. Elliott (now Di- 
rector, Institute of Judicial Adminis- 
tration in New York) will be the 
moderator; Benjamin Aaron as Co- 
Chairman of the Committee on De- 
velopment of Law of Union Adminis- 
tration and Procedure; George E. 
Bodle as Co-Chairman of the Com- 
mittee on Railway Labor Law; and 
Robert F. Schwarz as Vice-Chairman 
of the Committee on Estate and Tax 
Planning and as speaker on the sub- 
ject of “Hidden Dangers in Standard 
Testamentary Clauses.” 


Persons Who Served on the 
Federal Courts Criminal Indigent Defense Panel 
During June, 1961 


Earl Baer 

Antonio G. Bueno 
Sam Cooper 

Car! Dresselhaus 
Vincent N. Erickson 
Raymond R. Farrell 
Richard B. Hoegh 
Dave Kenyon 
Arnold Landau 
Karan Minick 
Rudolf Rivas 
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John D. Russell 
Robert J. Schmorleitz 
Robert Shutan 

Jack B. Silver 

Darby N. Silverberg 
Edward J. Skelly 
Henry P. Starr 
Ronald Swearinger 
Eugene Tavris 

Kate Whyner 
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OPINIONS OF THE COMMITTEE ON LEGAL ETHICS 
LOS ANGELES COUNTY BAR ASSOCIATION 


Opinion No. 261 





(July 9, 1959) 

Divorce; Fees. If an Arrangement Is 
Made by an Attorney With the Wife 
for Fees in a Divorce Action, Such 
Arrangement Must Be Declared to 
the Court in an Application for 
Fees; and the Attorney Must Not 
Mislead the Court. Attorney Must 
Not Delay Prosecution of Case Un- 
der Certain Circumstances for Non- 
payment of Fees. 

An attorney has offered the follow- 
ing factual situation as the basis for 
his question. Another ethical problem 
or question, not expressly indicated or 
asked, is posed. The attorney states: 

“It is not uncommon for a lawyer 
to make an agreement with a client 
for a certain case fee as a retainer 
to be paid in the future, any pay- 
ments made by the Husband under 
a Court Order to credit thereon.” 

W, the wife, agreed to pay A, 
her attorney, $200.00 as his retainer, 
any payments received by A from 
H, the husband, to be credited on 
the retainer. A then caused H to 
be brought in on the usual Order 
to Show Cause, and, among other 
things, A obtained an Order requir- 
ing H to pay $200.00 on account of 
fees, payable direct to A. 

Before payment of the fees to A, 
but without an indicated default in 
ae of fees, A contemplates in- 

orming W that A will insist that he 

receive the payment of the entire 
fee from W or H before he will 
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undertake to set the cause for trial 
as a default. 
Questions 

May A, with ethical propriety, 
defer setting the cause for trial as 
a default until such time as he has 
received his entire fee? 

Has A misled the Court in ob- 
taining an Order requiring H to 
pay attorney’s fees? 

The latter question, which was 
posed but not asked, will receive our 
first attention. 

In the absence of the intent to ob- 
tain an Order requiring a husband to 
pay attorney's fees, it is without ques- 
tion proper to make an arrangement 
with the wife for the payment thereof. 
For reasons of public policy, such an 
arrangement with the wife cannot be 
on a contingent basis (White vs. 
White, 86 C. 212, 24 P. 1030) but not 
all such contracts are to be condemned 
as violative of public policy (Krieger 
vs. Bulpitt, 40 C. 2d 97, 251 P. 2d 
673). An attorney might even enter 
into an arrangement with a wife for 
the payment of a fee after having ob- 
tained a preliminary Order requiring 
a husband to pay sums on account of 
attorney's fees if the circumstances 
had changed so as to make it proper, 
where, for instance, 4 complete settle- 
ment of property and other rights is 
entered into, all parties being advised 
that the attorney is looking to the 
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wife for his additional fees (Collins 
os. Welsh, 2 C.A. 2d 103, 37 P. 2d 
505, 508). 

An attorney must not, for any rea- 
son, obtain an Order requiring a hus- 
band to pay attorney's fees for and 
on account of the wife through the 
practice of extrinsic fraud upon a 
Court (Hirsch vs. Hirsch, 74 C.A,. 2d 
391, 168 P. 2d 770). In that case an 
order for payment by the husband of 
$500.00 counsel fees to the attorney 
for plaintiff was vacated on the ground 
of the fraud perpetrated upon the 
Court by plaintiff and her attorney 
in concealing the fact that she was 
about to discharge her attorney and 
that in any event she was proceeding 
on the basis of a bigamous marriage 
at the time of her application for at- 
torney’s fees. 

The situation here lends itself to 
the charge that A either permitted 
W to deny under oath that she had 
made an arrangement with A for at- 
torney’s fees prior to the presentation 
of the Order to Show Cause or that 
she failed to say anything about the 
arrangement she had made with A 
for attorney's fees when she presented 
the Order to Show Cause. In either 
case, W and A were perpetrating a 
fraud upon the Court by misleading 
it, A in violation of Section 6068 of 
California's Business and Professions 
Code and particularly the duty of an 
attorney described under Subdivision 
(d) thereof, as follows: 

“To employ, for the purpose of 
maintaining the causes confided to 
him, such means only as are con- 
sistent with truth, and never to seek 
to mislead the Judge or any judicial 
officer by an artifice or false state- 
ment of fact or law.” 

It is the practice in Los Angeles 
and certain other counties that a wife 
must fill out under oath what is known 
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as a WIFE'S QUESTIONNAIRE 
when proceeding for an Order for 
attorney's fees to be paid by husband 
and that, particularly, she must fill 
out a question therein numbered 10, 
which reads as follows: “Have you 
personally arranged to pay your at- 


torney’s fees in this case?............ How 
much, if any, have you paid?.............. 
Court costs?............ ” If the first ques- 


tion is answered in the affirmative, 
husband’s attorney or the Court, or 
both, are certain to delve into the ar- 
rangement and it is common knowl- 
edge among attorneys that the exist- 
ence of such an arrangement would 
almost without exception preclude an 
Order requiring the husband to pay 
attorney's fees. We can, therefore, as- 
sume with considerable certainty that 
the Court was not properly informed 
of the material facts with respect to 
W’s arrangement with A. By his con- 
duct, A may even have left himself 
open to more serious charges, such as 
subornation of perjury. 

The arrangement between A and 
W could not exist in the face of an 
affirmative answer to the question 
numbered 10 of WIFE’S QUESTION- 
NAIRE (Sapiro vs. Marquis, 102 C.A. 
2d 34, 226 P. 2d 736, 738) in such a 
manner as to be enforceable and it 
would, therefore, be improper for A 
to call upon W for the payment of 
fees in any event. 

An interesting and pertinent refer- 
ence to the fact that ethics is involved 
wherever such applications are made 
appears in the opinion in Theisen vs. 
Keough, 115 C.A. 353, 1 P. 2d 1015, 
1019, where the Court says: “There 
must be a more or less open relation- 
ship between Court and counsel in 
this class of cases, to the end that full 
disclosure be made of all of the fact 
surrounding each case. And where an 
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attorney represents to the Court that 
he looks entirely to the Court for his 
compensation, and through such rep- 
resentation invokes the Court’s award 
and accepts and retains the sum 
awarded, it would seem that a decent 
respect for the ethics of the profession 
would demand that such attorney be 
not permitted to repudiate his posi- 
tion and maintain his separate action 
based upon the theory of employment 
by the wife under an implied or ex- 
press contract, whereby liability rested 
upon her for payment.” 


If an attorney is precluded from 
such separate action, is he not also 
precluded from demanding a payment 
from W in the instant case? 


Canon 22 of the American Bar As- 
sociation Canons of Professional Eth- 
ics, entitled “Candor and Fairness,” 
would also have required A to make 
a full disclosure of his agreement with 
W to the Court at the time of the 
hearing on the Order to Show Cause. 
That Canon provides, in part: 

“The conduct of the lawyer be- 
fore the Court and with other law- 
yers should be characterized by 
candor and fairness . . . 

“It is unprofessional and dishon- 
orable to deal other than candidly 
with the facts in taking the state- 
ments of witnesses, in drawing af- 
fidavits and other documents, and 
in the presentation of causes.” 

See also Drinker, Legal Ethics, page 
74 and 129, and 16 Cal. Jur. 2d 484. 


Reference is also made to Opinion 
No. 226 of the Committee on Legal 
Ethics, Los Angeles Bar Association, 
on the necessity of bringing matters 
to the Court's attention at the time 
of a hearing on an Order to Show 
Cause in a divorce matter. 


To answer the question under dis- 
cussion, then, the Committee is of 
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the opinion that it is very probable 
that A misled the Court in the man- 
ner indicated and in violation of his 
duty as an attorney. 

MAY A, WITH ETHICAL PRO- 
PRIETY, DEFER SETTING THE 
CAUSE FOR TRIAL AS A DE- 
FAULT UNTIL SUCH TIME AS 
HE HAS RECEIVED HIS ENTIRE 
FEE? 

The answer to this question is read- 
ily apparent and obvious. A should 
not let his personal desire to collect 
fees run counter to the interests of 
his client, namely, to have the matter 
set down for an early default trial. If 
the Order requiring the husband to 
pay attorney’s fees is not vacated for 
reasons similar to those mentioned in 
our discussion of the first question, it 
will protect A as to the unpaid bal- 
ance of his fee and the then remain- 
ing balance, if A so desires, can be 
carried over into the Interlocutory 
Decree. A should expressly waive his 
claim against W. 

In this case it does not even appear 
that H is in default under the Order 
requiring him to pay the attorney's 
fees. It does not appear that H_ is 
threatening not to perform in accord- 
ance with the Order. In fact, no rea- 
son appears for A to complain and 
he would certainly not have any 
ground to withdraw, even with ample 
notice to the client, so opinions and 
cases to that effect do not come into 
play. Opinion 32 of this Committee 
is clearly distinguishable. 

Reduced to the simplest of terms, 
A is threatening to lay down on the 
job unless H and W accelerate their 
payments. His conduct in that regard 
is also highly improper. 

Even if H was slow in paying be- 
cause of inability, A should not re- 
fuse to discharge his duties or attempt 
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to withdraw as W’s attorney. Opin- 
ions, N.Y. City 12; N.Y. County 390. 

“In fixing fees, the profession is a 
branch of the administration of jus- 
tice and not a mere money-getting 
trade.” Canon 12, American Bar As- 
sociation. The same should be true 
in connection with the collection of 
fees. 

Moreover, A’s threatened deferment 
of trial would be in direct violation 
of that part of his oath of office direct- 
ing him “to faithfully discharge the 
duties of such attorney and coun- 
selor.” 


This Committee, in an unpublished 
opinion, advised that an attorney 
should not delay obtaining an Inter- 
locutory Decree of Divorce until all 
his fee was obtained so long as hus- 
band was making the small monthly 
payments ordered to be made. 

Under the circumstances, and for 
the foregoing reasons, the Committee 
is of the opinion that it would be 
ethically improper for A to defer set- 
ting the cause for trial. 

This Opinion, like all opinions of 
this Committee, is advisory only. ( By- 
Laws, Article X, Section 3) 
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Opinion No. 262 


(July 9, 1959) 

SOLICITATION OF PROFESSIONAL EM- 
PLOYMENT. An Attorney Who Is an 
Officer and Stockholder in a Cor- 
poration May Not Have an Under- 
standing With the Corporation for 
the Referral of Professional Em- 
ployment to Him. 

SaME. Participation by an Attorney 
in a Non-law Business Should Not 
Be Used as a Cloak for the Indirect 
Solicitation of Professional Employ- 
ment; Thus, an Attorney Who Is an 
Officer and a Stockholder in a Cor- 
poration Which Assists Individuals 
in Entering the Home Construction 
Business Should Not Accept Clients 
Referred to Him by the Corpora- 
tion, Nor Should He Accept as Cli- 
ents Persons Whom He Meets in 
the Conduct of the Business of the 
Corporation. 

Lay INTERMEDIARY AssIsTING CoRPO- 
RATION TO Practice Law. An At- 
torney Should Not Render Services 
Through a Corporation Which 
Would Be Professional Services if 
Rendered Directly by a Lawyer. 

REPRESENTING ADVERSE INTERESTS. An 
Attorney Should Not Represent 
Two Clients Where Their Interests 
May Be Adverse and There Is a 
Likelihood That Subsequent Dis- 
putes May Develop Between Them. 
A member of the Association has 

submitted a clipping from the local 

edition of a financial newspaper and 
has inquired whether the lawyer re- 
ferred to therein has breached ethical 
standards. 

The clipping describes, in some 
detail, the activities of a manage- 
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ment corporation and a fund-dis- 
bursing corporation. The Manage- 
ment Corporation assists interested 
individuals in entering the home 
construction business, helps train 
their personnel, and exercises con- 
tinuing supervision over their oper- 
ations. The construction companies 
so developed pay to the Manage- 
ment Corporation a flat fee for 
each house which is built. The Dis- 
bursing Corporation, which is paid 
a fixed fee, receives the construction 
funds obtained by the builder and 
disburses them directly to the 
builder, its subcontractors and sup- 
pliers. A lawyer who is stated to be 
engaged in general practice is one 
of the principal stockholders and 
officers in both the Management 
Corporation and the Disbursing 
Corporation. The Lawyer for a fee, 
“takes care of the red tape of in- 
corporating” each new construction 
company. Although the nature of 
this legal work is not specified, it 
presumably includes drafting and 
filing the articles of incorporation, 
preparing the by-laws and the min- 
utes for the organizational meetings 
of the stockholders and directors, 
and applying for and obtaining the 
permit for the issuance of stock. 


The general rule against solicitation 
of professional employment by law- 
yers is stated in the opening sentence 
of Canon 27 of the Canons of Pro- 
fessional Ethics of the American Bar 
Association: 


“It is unprofessional to solicit pro- 
fessional employment by circulars, 
advertisements through touters or 
by personal communications or in- 
terviews not warranted by personal 
relations.” 
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Section a. of Rule 2 of the Rules of 
Professional Conduct of the State Bar 
of California succinctly states the 
prohibition as follows: 


“A member of the State Bar shall 
not solicit professional employment 
by advertisement or otherwise.” 


Rule 3 of the Rules of Professional 
Conduct provides, in part: 

“A member of the State Bar shall . 
not employ another to solicit or ob- 
tain, or remunerate another for so- 
liciting or obtaining, professional 
employment for him; nor, except 
with a person licensed to practice 
law, shall he directly or indirectly 
share compensation arising out of 
or incidental to professional em- 
ployment; nor shall he directly or 
indirectly aid or abet any person not 
so licensed, or any association or 
corporation, to practice law or to 
receive compensation therefrom. A 
member of The State Bar shall not 
knowingly accept professional em- 
ployment offered to him as a result 
of or as an incident to the activities 
of any person not so licensed or of 
any association or corporation that 
for compensation controls, directs 
or influences such employment, . . .” 


If, from the general statements in 
the newspaper article, it can be de- 
ducted that the lawyer has an under- 
standing with the Management Cor- 
poration that, as part of the consid- 
eration for his services as an officer of 
the company, each new client of the 
company shall be urged to employ 
him to handle the formation of a new 
corporation for the client, then no de- 
tailed analysis is necessary to arrive 
at the conclusion that such an ar- 
rangement violates each of the fore- 
going rules of ethics. The same con- 
clusion follows if because of his 
position as a stockholder the lawyer 
can influence the other officers and 
employees of the Management Cor- 
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poration to refer this business to him. 


However, the ethical considerations 
are more complex if in fact the law- 
yer exerts no pressure to have profes- 
sional employment referred to him, 
but is willing to accept employment 
from new clients of the Management 
Corporation who request his profes- 
sional services. 


A lawyer cannot, ethically, partici- 
pate in the conduct of a business the 
nature of which is such that it con- 
stitutes a means of solicitation of his 
employment as a lawyer. For exam- 
ple, Opinion No. 140 of this Commit- 
tee dealt with a number of problems 
posed by a lawyer in general practice 
who also was engaged in the real es- 
tate business. The Committee held 
that the attorney should not accept 
clients referred to him by the real es- 
tate broker or by the salesmen with 
whom he was associated, nor should 
he accept as clients persons whom he 
met while conducting his real estate 
business. 


This Committee does not mean to 
say that a lawyer in general practice 
should not engage in any business en- 
terprise, or that any impropriety 
would be involved because the busi- 
ness contact might occasionally and 
incidentally result in professional em- 
ployment for the lawyer. The ques- 
tion whether the non-law activity is 
consistent with ethical prohibitions in 
regard to solicitation of professional 
employment turns upon a determina- 
tion in each particular case whether 
or not the nature of the business and 
the lawyer’s relation to the business 
are so designed as to be likely to re- 
sult in his employment in a profes- 
sional capacity. Participation in the 
business should not be a cloak for the 
indirect solicitation of professional 
employment. See Drinker, “Legal 
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Ethics” (1953), pages 221-227, and 
opinivns cited there. 

In the particular situation under re- 
view it appears that the nature of the 
business of both corporations is such 
that there will be a strong impetus to 
new clients to employ this attorney to 
do the legal work necessary to carry- 
ing forward the activities which the 
corporations were initially engaged to 
supervise. Further, a vicious practice 
may exist if in fact some of the clients 
automatically employ the attorney in 
his professional capacity in the belief 
that his services are part of the pack- 
age deal offered by the two corpora- 
tions in assisting them to enter into 
the home construction business. 

Therefore, it is the opinion of this 
Committee that the attorney may not 
properly accept clients referred to 
him by the corporations, nor should 


On billboards, bus posters, car cards and 


in many other media, Braille Institute 
urges, ‘‘See Your Attorney.” 


> 
BEQUESTS AND WILLS HEL 


he undertake professional representa 
tion of the clients of the corporations 
whom he may meet while conducting 
the corporations’ affairs. 

Parenthetically, this Committe 
would like to point out that it finds it- 
self in agreement with the observation 
by the Committee on Professiona! 
Ethics of the New York County Law- 
yers Association, that while engaging 
in an independent business is permis- 
sible it should be generally looked 
upon with disapproval as “tending to 
lower the essential dignity of the pro- 
fession.” N.Y. County Ops. Nos. 114 
and 284. 

In addition to the apparent viola- 
tion of the rules against solicitation, 
the newspaper article indicates that 
the danger of violation of other rules 
of ethics is involved in the reported 
arrangement. 

A lawyer should not accept employ- 
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ment by a corporation to render serv- 
ices to its clients or customers which 
would constitute professional legal 
services if rendered directly by the 
lawyer. Not only may the solicitation 
of business by the corporation in- 
directly constitute the solicitation of 
professional employment for the law- 
yer who is also in general practice 
(See A.B.A. Opinions Nos. 57 and 275; 
L.A. Bar Association Opinions Nos. 
142 and 215), but also the lawyer runs 
the risk of violating Rule 3 of the 
Rules of Professional Conduct by 
sharing “compensation arising out of 
or incidental to professional employ- 
ment” (see L.A. Bar Association Opin- 
ion No. 194) and by aiding a corpora- 
tion to practice law. (See L.A. Bar 
Association Opinion 215.) 

The newspaper article reports that 
one of the corporations receives a 
fixed fee for developing the new con- 
struction companies and continuing to 
supervise their operations. The other 
corporation receives a fixed fee for 
servicing construction loans. It occurs 
to the Committee that activity of such 
general description is very likely in 
certain of its specific details to include 
the rendition of legal services by the 
corporations through the attorney 
who is employed by them and who 
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receives a share of their profits as a 
stockholder. What constitutes the un- 
authorized practice of law is a matter 
to be decided by the courts; however, 
it is clear that the practice of law in 
California includes not merely the 
performance of services in a court of 
justice, but also legal advice and coun- 
sel and the preparation of legal in- 
struments of all kinds. See 6 Cal. Jur. 
2d “Attorneys At Law,” Section 3, 
page 125, and cases cited there. 

Finally, Rules 4 and 5 of the Rules 
of Professional Conduct caution the 
attorney not to acquire an interest ad- 
verse to a client or to accept employ- 
ment adverse to a client. It appears 
to the Committee that the attorney 
involved in this matter may be under- 
taking the representation of a number 
of new clients who are operating un- 
der contractual relationships with the 
corporations in which the lawyer has 
an interest and by whom he is em- 
ployed. If these relationships are not 
already such that the new construc- 
tion companies can be said to have in- 
terests adverse to the two older cor- 
porations, it is likely that conflicts will 
arise sooner or later which will place 
the attorney in an awkward position. 

This Opinion, like all opinions of 
the Committee, is advisory only. (By- 
Laws, Art. X, Sec. 3.) 





SOME THOUGHTS ABOUT FILING 


BANKRUPTCIES . . . from page 309 


ter the payment will insulate the 
transaction from attack on preference 
grounds. 

Another familiar instance involves 
the homestead exemption. Bankruptcy 
should never be filed so fast that the 
declaration of homestead is not first 
recorded. For if recordation has not 
preceded the petition, the exemption 
cannot stand up as against the trustee 
in California cases. 

The foregoing are intended merely 
as illustrations. There are many places 
in the bankruptcy law where timing 
becomes important from the debtor’s 
standpoint. And whenever it is rele- 
vant to the client’s situation, the filing 
of the petition should be planned ac- 
cordingly. 

Exemptions and the Like 

Section 6 of the Bankruptcy Act 
allows the debtor to retain as exempt 
whatever assets are free from’ execu- 
tion under the law of his domicile. 
Thus, familiarity with state-created 
exemptions is essential. In California, 
the pertinent statutes are scattered 
haphazardly through many different 
codes, and it is no easy task to be 
aware of all of them. 

The homestead usually is the most 
important exemption both in the psy- 
chological and dollar sense. The va- 
rious technical requirements of a valid 
declaration must be well understood, 
and legal descriptions should be care- 
fully checked not only to assure the 
validity of the instrument but also to 
avoid problems with the title insur- 
ance company after bankruptcy. Par- 
ticularly is this so where the client 
comes to the attorney with the home- 
stead already put on by someone else. 
The declaration form is not difficult to 
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fill out, but it is surprising how many 
times errors are made with the debtor 
losing the house to his trustee as a 
result. The possibility of malpractice 
charges are inherent in such situa- 
tions. 

The opportunity to do some exemp- 
tion planning arises in many cases. 
Converting non-exempt assets into 
exempt property on the eve of bank- 
ruptcy has been held not to be fraud- 
ulent, at least not fraudulent per se. 
Declaring the homestead before filing 
the petition is one example of exemp- 
tion planning that it would be negli- 
gent to overlook. Less familiar per- 
haps is the moving of money on de- 
posit in an ordinary bank account 
(which passes to the trustee ) into cer- 
tain savings and loan _ institutions 
where it would be exempt up to 
$1,000. Or, where the debtor has a 
heavy insurance program involving 
more than the statutory exemption, 
the types of policies might be revised 
so as to cut down the cash surrender 
values, since only this part of the in- 
surance constitutes an asset of the 
bankrupt estate. 

In these moves and in the many 
other similar possibilities counsel must 
exercise discretion. It is not always 
wise to try to do too much, but in 
making an intelligent choice, the at- 
torney’s duty is to know the full ex- 
tent of what the law permits. 

Exemptions not properly asserted 
in the bankruptcy Schedules may be 
held to have been waived. This fact 
again requires knowledge of the rele- 
vant statutes and care in scheduling 
the exempt assets to avoid their loss 
by inadvertence. 
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Related to the foregoing discussion 
trom the debtor’s viewpoint is the 
question of the kinds of property 
which pass to the trustee in bank- 
ruptcy. Section 70a of the Act defines 
the scope of the trustee’s title and, 
generally speaking, it includes most 
non-exempt things having a value. 
Some valuable assets, however, fall 
outside the statutory provisions. If the 
debtor owns such property, counsel 
should not let it go through ignorance 
but should be prepared to assert and 
defend the client's rights in this re- 
spect. 

Some mention might be made at 
this point of the problem of bequests, 
devises and inheritances. In the event 
any of these vest in the debtor within 
six months after filing of the petition, 
they will become part of the bankrupt 
estate. Hence, it is necessary to ex- 
amine the client concerning _ his 


chances for becoming a_ beneficiary 
under a relative’s will. Depending 
upon the circumstances, it may be 


practical to obtain a change in the 
will to prevent a vesting within the 
six months’ period. 


Preparing the Schedules and 
Statement of Affairs 


Unfortunately, there have been 
some statements in a few judicial 
opinions to the effect that preparation 
of the Schedules and Statement of Af- 
fairs involves duties primarily clerical 
in nature. This has been said in the 
context of considering the amount to 
be allowed counsel for the bankrupt 
as attorney’s fees. It may well be that 
the documents before the courts in 
the cases referred to were in fact 
drawn up with only a clerk's skill or 
lack of it, but the disparaging remarks 
are not true as a general proposition. 
For even simple Schedules when com- 
petently done demand many legal 
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judgments. Writing the answers in the 
blanks may be a menial chore but 
knowing what to write is lawyer's 
work, That a large number of bank- 
rupts file their own petitions without 
counsel does not prove the contrary; 
they rarely do it well, and in the rare 
cases they are lucky. Many unquali- 
fied people also prepare their own 
income tax returns, draw their own 
agreements and so forth. 


The Schedules and Statement of 
Affairs call for very detailed informa- 
tion concerning the debtor's assets, 
liabilities and almost every type of 
financial transaction engaged in dur- 
ing the period of at least one year and 
perhaps several years preceding the 
filing. What has already been said in 
this article should demonstrate that 
drawing up the documents is a serious 
matter. The typical client will not be 
able by himself to recall all his trans- 
actions and financial data accurately, 
even though his case is of less than 
average complexity. Frequently, he 
will innocently overlook completely 
important pieces of information de- 
manded by the Schedules unless his 
memory is jogged by counsel. Many 
debtors are not well educated; nor 
do they often maintain good records 
from which to refresh their memories. 
Moreover, it is not unusual to find the 
debtor so emotionally distraught un- 
der the strain of the insolvency that 
his ability to assist in preparing the 
documents is impaired. 

The lawyer, of course, cannot in- 
dependently work up the necessary 
data, but must elicit it for the most 
part from the client. However, cer- 
tain techniques are helpful. The debt- 
or should be directed to bring in all 
the papers, letters, bills, legal docu- 
ments, pleadings and other records 
pertaining to his financial affairs. A re- 
view of these by counsel frequently 
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turns up leads to creditors, assets or 
transfers which the client cannot re- 
call from memory. A check of the 
register of actions, both at the Munici- 
pal and Superior courts in the districts 
of the debtor’s residence and place 
of business, may be similarly fruitful. 

To get the best cooperation, an im- 
pression should be made upon the 
client as to the importance to him of 
proper scheduling. If he knows, for 
example, that any creditor omitted or 
inaccurately scheduled probably will 
not be discharged, he will exercise 
more care in furnishing a list of li- 
abilities. If he knows that assets or 
transactions overlooked may well give 
rise to objections te discharge if not 
criminal action, he will be less cavalier 
in providing this information. 

With respect to the list of creditors, 
certain special caveats are appropri- 
ate. Sometimes disputes arise between 
lawyer and client, breeding possible 


malpractice charges, as to the fault 
for a debt not discharged because 
omitted or inaccurately set forth. Here 
responsibility can be pinpointed if the 
debtor is required to furnish the credi- 
tors’ list on his own stationery so that 
a check of this against the filed Sched- 
ules will show whether an omission 
or inaccuracy occurred in counsel's 
office. Again, for dischargeability rea 
sons, claims which have been assigned 
to collection agencies or are in the 
hands of attorneys should be sched- 
uled both under the original creditor's 
name and address and under the name 
and address of anyone else having a 
possible interest in the debt. Finally, 
contingent or disputed debts must not 
be missed merely because the debtor 
in his own mind adamantly denies 
liability. The matter should be sug- 
gested to the client in terms of per 
sons who might conceivably make 
claims against him, rather than per- 
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sons to whom he is indebted. 


As has been noted, digging out the 
information is the most difficult prob- 
lem. The questions as asked on the 
official forms are, to a large extent, 
couched in the language of legal con- 
clusions. If put to the debtor ver- 
batim, they are likely to be answered 
erroneously. For example, the ques- 
tion relating to transfers of property 
is often misunderstood, both because 
many laymen seem to consider “prop- 
erty” to mean only real estate and 
“transfer” to mean only something vol- 
untary in nature to the exclusion of re- 
possessions, foreclosures and the like. 
Thus, the interviewing lawyer must 
rephrase the questions in the simplest 
possible manner, geared to the under- 
standing of the particular client. Fur- 
nishing him with the forms to fill out 
is not often a wise idea, unless this 
step is used merely as a preliminary 
gathering device with the client's 
work carefully scrutinized thereafter. 

Asking the same questions in va- 
rious different ways and at different 
times during the course of the inter- 
view helps uncover omissions. So does 
tracing all transactions through. For 
example, when it is seen that the debt- 
or owes an automobile dealer but 
fails to tell about having the car at 
the time of bankruptcy, follow up 
questions may well reveal a reposses- 
sion, trade or other transfer not other- 
wise remembered. 

It often happens that the debtor re- 
calls relevant information for the first 
time after the filing. In such cases, 
counsel should immediately obtain 
leave of court to make the necessary 
corrections by amendment. Moreover, 
if the error is in the failure to sched- 
ule a claim, counsel should promptly 
notify the creditor of the pendency 
of the bankruptcy by registered or cer- 
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tified mail, so as to maximize the 
chances for discharging that debt. 


Thorough preparation of the Sched- 
ules and Statement of Affairs has the 
further function of enabling counsel 
to represent the client competently 
in court at the first meeting of cred- 
itors. Here the scope of the examina- 
tion is broad, but there is no excuse 
for being surprised when preparation 
would have avoided it. 


The Filing Fee 


It is possible upon suitable pauper’s 
affidavit to file the bankruptcy without 
prepayment of the $50 filing fee, and 
to satisfy the charge later in install- 
ments over a period of several months. 
This course should be avoided when- 
ever practical, however. In the first 
place, an inability to meet the install- 
ments can result in dismissal of the 
proceeding, something which is worse 
than not filing at all. Dismissal on this 
ground has the res judicata effect of 
making every debt involved in the 
proceeding nondischargeable for all 
time. Although most referees show 
liberality in giving terms to a bank- 
rupt who is doing his best, their pa- 
tience can get exhausted and the effect 
of dismissal is too serious to trifle with. 
Secondly, the date for entry of the dis- 
charge cannot be set until the filing 
fee is fully paid. Taking the install- 
ment plan route, therefore, extends 
the time within which creditors may 
develop trouble for the debtor. Final- 
ly, our local practice prohibits counsel 
from accepting attorney's fees until 
the filing fee has been paid. For all of 
these reasons, plus the inconvenience 
of keeping the case open longer than 
is necessary, it is better to delay filing 
to allow the debtor to save up the $50 
unless circumstances compel a con- 
trary course. 


(Continued on next page) 
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Stay of Pending Actions 

Bankruptcy does not automatically 
stay pending state court actions. More- 
over, since the plea of discharge is an 
affirmative defense, it is not safe to 
ignore the suit. A default taken by the 
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lection agencies, loan companies and 
others follow a practice of attempting 
to trap discharged bankrupts in this 
way, frequently using subterfuges, and 
the client should be put on guard. 

Suits filed after bankruptcy on dis- 
chargeable debts cannot be ignored 
for the same reasons referred to above 
in connection with actions pending on 
the date of bankruptcy. The necessity 
for obtaining legal counsel in the event 
any creditor attempts such a course 
should be impressed on the client, 
preferably in letter form to avoid mis- 
understandings. 

The bankruptcy court does not give 
notice to the debtor or his attorney 
when the discharge has been granted. 
Responsibility for following the pro- 
ceeding and advising the client of the 
entry of the order is counsel's. 
Non-Legal Considerations 

Insolvency situations have a sub- 
stantial shock effect on many debtors. 
Feelings which they may have under 
control in normal times understand- 
ably rise up to plague them in their 
financial crises. The client may well 
need psychiatric help which generally 
he is unable to afford. While the law- 
ver is not a trained psychiatrist, never- 
theless he can be of some assistance in 
this respect. He should understand 
that the debtor may be involved with 
various feelings, perhaps some unre- 
lated in reality to the financial picture, 
and that the debtor may not even be 
aware of them. 

It is helpful at times like this (if it 
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before filing. 






can be achieved) to avoid giving the 
client an impresison that he is being 
judged in any way by the lawyer. He 
is not the only person who has gone 
through the same experience, no mat- 
ter what it is that he has done. Al- 
though the seriousness of bankruptcy 
should not be understated, the fact 
that it is not the end of his world 
should also carefully be pointed out. 
The number of persons who success- 
fully rehabilitate themselves after go- 
ing through bankruptcy can be em- 
phasized. So can the fact that making 
use of relief which the law affords is 
no cause for the feeling of guilt. 


Fear of the unknown is one of the 
problems. In allievating this, it is use- 
ful to give a detailed explanation of 
what will be expected of the client, 
what the lawyer will do and why, and 
what will happen at every anticipated 
stage of the bankruptcy. Explanations 
in detail are time consuming; how- 
ever, they certainly are worthwhile to 
the prospective bankrupt. 

Conclusion 

Obviously, many other important 
considerations have not been men- 
tioned. The main point is that so- 
called simple cases often are simple 
only because the problems have not 
been brought to light. And when the 
unknown difficulties are discovered for 
the first time after bankruptcy, the 
debtor stands to get hurt worse than if 
adequate preparation had been made 
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